
Proceeding by creditor when trustee refuses to act 

 38. (1) Where a creditor requests the trustee to take any proceeding that in his opinion 
would be for the benefit of the estate of a bankrupt and the trustee refuses or neglects to take 
the proceeding, the creditor may obtain from the court an order authorizing him to take the 
proceeding in his own name and at his own expense and risk, on notice being given the other 
creditors of the contemplated proceeding, and on such other terms and conditions as the court 
may direct. 

 Marginal note:Transfer to creditor 

(2) On an order under subsection (1) being made, the trustee shall assign and transfer to the 
creditor all his right, title and interest in the chose in action or subject-matter of the proceeding, 
including any document in support thereof. 

 Marginal note:Benefits belong to creditor 

(3) Any benefit derived from a proceeding taken pursuant to subsection (1), to the extent of 
his claim and the costs, belongs exclusively to the creditor instituting the proceeding, and the 
surplus, if any, belongs to the estate. 

 Marginal note:Trustee may institute proceeding 

(4) Where, before an order is made under subsection (1), the trustee, with the permission of 
the inspectors, signifies to the court his readiness to institute the proceeding for the benefit of 
the creditors, the order shall fix the time within which he shall do so, and in that case the benefit 
derived from the proceeding, if instituted within the time so fixed, belongs to the estate. 

 R.S., 1985, c. B-3, s. 38;  
 2004, c. 25, s. 24(F). 
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